
hile it may be thought
that the opening of an
estate is a mere for-
mality necessary to

file an action for wrongful death
nothing could be further from the
truth. This article debunks the falla-
cies and clarifies the procedural re-
quirements that must be fulfilled in
the inter-relationship between
Florida’s Wrongful Death Statute and
the Florida Probate Code.

The Personal Representative’s Role:
A Personal Representative (PR) must
be appoin t ed in an es t a te
in order to bring a cause of action for
wrongful death. Fla. Stat. 768.20.
The PR’s fiduciary duty is owed to
both the survivors and the estate. Fla.
Stat. 768.20. The purpose of requir-
ing the PR to bring the action is to
eliminate the possibility of a multi-
plicity of suits and a
race to judgment with
preferential treatment of
the disposition of one or
more beneficiaries’
claims. Funchess v.
Gulf Stream Apart-
ments, 611 So.2d
43(Fla. 4th CDA 1992).

Even when the
wrongful death action may be the
only asset of an estate the PR and the
PR’s attorney are still required to ful-
fill all statutory requirements for pro-
bating an estate.

Keeping The Estate Open:Probate
law requires a non-taxable estate to
be closed within twelve months. In
order for the estate to remain open
past one year and the PR to have con-
t i n u i n g a u t h o r i t y i n t h e
lawsuit a request for extension must
be filed before the year is concluded.
Many probate judges require a status
report from the trial attorney as to the
procedural status of the wrongful
death action.

In addition, the PR is required by
Florida Probate Rule 5.065 to file a
notice that a civil action has been
instituted by the PR. It must include
the names of the parties, the style of
the court and case number, county
and state where the proceeding is
pending, the date commenced, and a
brief statement of the cause of action.

Damages: Florida Statute
768.21(1)-(5) delineates the type
of damages that may be recov-
ered by survivors, a spouse, mi-
nor chi ldren and adul t
children. Subsection (6) sets
forth the estate’s entitlement to
recover for loss of earnings, pro-
spective net accumulations,
medical or funeral expenses of
the decedent. If the estate recov-

ers, then any valid creditors’ claims
must first be satisfied before distribu-
tion to beneficiaries. Creditors’
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“If the estate
recovers then

any valid
creditors’ claims

must first be
satisfied before
distribution to
beneficiaries.”

claims will not attach to
the proceeds allocated to
the survivors for their loss.
Estate of Barton, 631
So.2d 315 (Fla.2d DCA
1994).
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