q‘?ﬁi:;. E Home KnowledgeBase Contact Sitemap Dues Cart &

T NAELA Leading the Way in Special Needs and Elder Law ===

ABOUT ADVOCACY KNOWLEDGEBASE MEMBERSHIP MEETINGS/EVENTS COMMUNITIES JOIN

NAELA Journal, Volume 10, No. 1
Spring 2014

Case Note
The Demise of the Defense of Marriage Act:
Time of Death Still to Be Determined

By Stephanie L. Schneider, CELA, and Lara Pietrzak, Law Clerk

About the Authors

Stephanie L. Schneider, CELA, The Law Office of Stephanie L. Schneider, Plantation, Fla., is a Board
Certified Elder Law Attorney (CELA) having been certified by the National Elder Law Foundation and the
Florida Bar. Ms. Schneider has a diverse Elder Law practice and guides clients of various ages. This case
note is dedicated to my husband, David, for his endless support and encouragement that makes it
possible for me to write and advocate on behalf of LGBTQ clients. I also dedicate this case note to
Richard Milstein, Esq., who has served as my role model in the areas of professionalism and ethics in the
practice of Elder Law. Lara Pietrzak, JD Candidate, May 2014, Nova Southeastern University Shepard
Broad Law Center, is a law clerk at The Law Office of Stephanie L. Schneider. She graduated magna cum
laude from Florida State University in 2011, finishing the Honors Program and earning a BS in Political
Science and International Affairs.



CAseE NOTE
THE DEMISE OF THE DEFENSE OF MARRIAGE ACT:
TiME oF DEATH STILL TO BE DETERMINED
By Stephanie L. Schneider, CELA, and Lara Pietrzak, Law Clerk

L. CASE OVERVIEW ..coutiiiiieeiieeiieeniieesiteestteesteesateessseessseesseesseessssessssessnsassnsesssseessseenn 2
II. IMPLEMENTATION OF WINDSOR ....cceeutteterurieernureesanurreesnueeesaseeeesssseeessssseesssssseessssseenns 3
Military Bene IS .....cc.eeiuiiiiiiiiiieiietetete ettt
Veterans Benefits ......cuiiiviiiiiieiiieecieeecee et e
Immigration Rights
Benefits for Same-Sex Spouses and Children of Federal Employees .............. 6
Social Security Benefits........oocuiiiiiieiieiieiie ettt
Labor and Employment Rights.........

Campaign Election Contributions
Medicare BENeitS.......ccccuiiiiieeiieeie ettt e n
Medicaid Benefits .....c.uuiieiiiiiieiiieeiiiie ettt
Federal Tax Benefits ......c.covvuiiiiiiiiiiiiieiecieceeeteete et
Recent Case Law Development..........ccovveeriieriieieciienniieeie e eeiee e
III. How THE WINDSOR DECISION WILL AFFECT THE ELDER LAW PRACTICE .................... 12

AEmZommUOwy

On June 26, 2013, the U.S. Supreme Court issued its written opinion on United
States v. Windsor' and held that section 3 of the Defense of Marriage Act (DOMA) is
unconstitutional. While the ruling creates entitlement of same-sex married couples to
receive federal rights, it is of particular interest because it addresses issues such as sepa-
ration of federal and state powers and the power of the states to rule their citizens by de-
fining the term “marriage.” Moreover, the actions of President Obama in the area of gay
rights,> which led up to the case receiving certiorari, also are significant to the outcome
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1 U.S.v. Windsor,No. 12-037 (U.S. June 26, 2013).

2 See White House, Presidential Memorandum — Hospital Visitation (April 15, 2010), http://www.white
house.gov/the-press-office/presidential-memorandum-hospital-visitation. This memorandum was issued
as a result of the events leading to the decision in Langbehn v. Public Trust of Miami-Dade County, 661
F. Supp. 2d 1326 (S.D. Fla. 2009). As a result, the U.S. Department of Health and Human Services,
Centers for Medicare & Medicaid Services, issued its transmittal dated September 11, 2011, creating 42
C.FR. 482.13(h) (2011) and clarifying related sections concerning the rights of individuals, including
domestic partners and same-sex partners, to visit hospitalized individuals. A hospital’s failure to comply
with this rule can result in a fine as well as loss of Medicare funding. See also the Final Rule published
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of Windsor. The President’s position in this lawsuit arguably will be his greatest legacy.

I. Case OVERVIEW

The Windsor case focused on the entitlement of a same-sex spouse to the federal un-
limited marital tax deduction. Because DOMA defines marriage as a legal union between
one man and one woman, Mrs. Windsor was denied this tax benefit and was required to
pay estate taxes to the federal government. Although Mrs. Windsor was victorious in her
tax refund suit in the U.S. District Court for the Southern District of New York, as well as
in the appeal before the U.S. Court of Appeals for the Second Circuit, the reality was that
the Internal Revenue Service (IRS) did not issue a refund of the $363,053 due her. Here is
where the tension among the three branches of the federal government first appeared. The
tension continued when the Attorney General of the United States (Executive Branch),
at the direction of the President (Executive Branch), notified the Speaker of the House of
Representatives (Legislative Branch) that the U.S. Department of Justice (DOJ) would no
longer defend the constitutionality of section 3. Simultaneously, the President announced
that section 2 would continue to be enforced, because it was the law. Notably, neither the
President nor the Attorney General sought to introduce legislation to repeal DOMA. Pre-
sumably, these contrasting actions were taken to allow the Judiciary Branch, rather than
Congress, to be the final arbiter of constitutional claims.

As in a game of chess, in which one must consider all possible moves and the
consequences of each move, the question here is whether the President’s position of not
defending the law and agreeing with the lower court’s ruling, or the President’s position
of enforcing the law, created a dispute or controversy that gave the Supreme Court juris-
diction to hear the case. While the answer to this question may never be known, the events
leading up to the Supreme Court’s decision were similar to a very-well-played game of
chess by the Executive Branch.

Mrs. Windsor’s legal argument, as set forth in the pleadings of the lower courts,
addressed only section 3 of DOMA. The fact that Mrs. Windsor and her deceased spouse
were residents of New York, a recognition state, did not work in their favor, because it
was the federal definition of marriage that prevented them from receiving the benefits and
protections of the federal tax code. Consequently, the Supreme Court did not and could
not address section 2 of DOMA, which is emphasized in the dissent of Chief Justice Rob-
erts. The Court acknowledged both in the majority opinion as well as in the dissenting
opinions that because of section 2, the states continue to possess the authority to regulate
domestic relations. This means that the states may continue to define the terms “marriage”
and “spouse” for its residents as they relate to state laws governing inheritance, family
law, guardianship, and a host of other rights and responsibilities.

The primary grounds for the majority’s opinion, which consist of the Supreme
Court’s jurisdiction and the violation of due process and equal protection under the Con-
stitution, are the same grounds attacked by the dissenting opinions. The majority justices
found that the government’s two-pronged position created a justiciable controversy be-
tween the parties that allowed the case to proceed to the U.S. Supreme Court.? In contrast,

in 75 Fed. Reg. 70831 (Nov. 19, 2010).
3 Windsor, slip op. at 6.
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the dissenting justices were of the opinion that every party agreed with the lower court’s
ruling, meaning that no controversy existed and, therefore, the Supreme Court did not
have the power to decide the question.* Most of the dissenting justices agreed that Con-
gress acted constitutionally in passing DOMA and that it had a legitimate purpose, which
was to create uniformity and stability by the definition of marriage.’ This argument fails
on a constitutional level because how could laws that prohibited interracial marriage,
such as between a Caucasian and an African-American, also be justified?¢

The last sentence of the Windsor decision states, “This opinion and its holding are
confined to those lawful marriages.”” Consequently, the opinion applies only to couples
who are legally married. Couples who have entered into a civil union or have registered
as domestic partners do not receive the benefit of federal rights pursuant to this opinion.
At the time this case note was written, 18 states had legalized gay marriage. Keep in
mind that some states have decided that civil unions entered into prior to a specified date
will convert automatically to a marriage status by operation of law. A chart detailing the
same-sex marriage requirements of states that have legalized same-sex marriages and
one detailing the divorce residency requirements of each recognition state appear at the
end of this case note. As Chief Justice Roberts predicted in his dissent, challenges to the
constitutionality of state marriage definitions are beginning to occur. Perhaps we will
once again see the Supreme Court resolving challenges to state marriage definitions now
affecting same-sex couples.

II. IMPLEMENTATION OF WINDSOR

The practical effect of Windsor is still unclear, but it will be far-reaching. Imme-
diately following the Supreme Court’s ruling, President Obama directed his cabinet to
work with the U.S. Attorney General to ensure swift and smooth implementation.® Feder-
al agencies have issued public statements reassuring citizens that hard work is under way
in light of Windsor. However, only a few federal agencies have announced new policies
incorporating same-sex married couples into their spousal-based systems. Many federal
agencies have published on their websites that they are in discussion with DOJ. More-
over, no federal agency to our knowledge has announced that it will formally revise its
code, rules, or handbooks through the legislative process. Lack of uniformity, therefore,
continues to exist across the country.

Despite the victory achieved as a result of the Supreme Court’s ruling, same-sex
married couples will continue to face hurdles when accessing federal benefits while resid-
ing in a non-recognition state. The majority opinion reasoned that DOMA demeans same-
sex couples whose marriage was “made lawful by the State.” The majority, however, did

4 Id.,slip op. at 1 (Scalia, J., dissenting).

5 Id.(Roberts, C.J., dissenting).

6  See Loving v. Virginia,388 U.S. 1 (1967) (a landmark civil rights decision that invalidated laws prohibit-
ing interracial marriage and ended race-based legal restrictions on marriage in the United States).

7 Slip op.at 1.

8  White House, Statement by the President on the Supreme Court Ruling on the Defense of Marriage Act
(June 26, 2013), http://www.whitehouse.gov/doma-statement (accessed Nov. 26, 2013).

9  Windsor, slip op. at 25.
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not clarify whether the “State” was the state of celebration or the state of domicile.'’ Nor
did the majority indicate whether the dilemma should be resolved by federal common law
or whether a particular state’s choice of law rules."" Windsor left many gaps to be filled.

Following the release of the opinion, members of Congress introduced the Respect
for Marriage Act in the House and Senate to provide same-sex spouses with maximum
access to federal benefits.'? If passed, the legislation will repeal section 3 of DOMA and
provide accessibility to all federal benefits for same-sex married couples living in non-
recognition states. Having a uniform recognition policy will fill in the gaps Windsor left
behind, but the legislative process is lengthy and the legislation’s passage cannot be
guaranteed. In the meantime, Americans are left waiting for post-Windsor federal policy
changes as well as judicial or congressional developments in the states. The remaining
part of this discussion addresses the federal policy changes that had been implemented at
the time this case note was written in late 2013.

A. Military Benefits

The possible implications of the demise of DOMA were foreseeable by the U.S. De-
partment of Defense (DOD) before the Supreme Court’s ruling. Four months preceding
the Windsor decision, former Secretary of Defense Leon Panetta gave DOD two possible
courses of action to take contingent upon Windsor’s outcome.'® In the event of a DOMA
repeal, the former Secretary directed DOD to extend full military benefits to same-sex
marriages and reassess a policy proposal expanding eligibility to unmarried same-sex
domestic partners. Following Windsor, DOD announced its expansion of equal treatment
for same-sex married military service members and its continuance to recognize mar-
riages by place of celebration. DOD also allows military personnel stationed in a juris-
diction prohibiting same-sex marriage non-chargeable leave for travel to get married in
a jurisdiction where such a marriage is legal.'* DOD, however, declined to adopt policies
extending benefits to unmarried same-sex domestic partners. Present Secretary of De-
fense Chuck Hagel reasoned that such measures are “no longer necessary to remedy the
inequity caused by Section 3 of the Defense of Marriage Act.”"

B. Veterans Benefits

Unlike benefits for active military members, veterans benefits are governed by fed-
eral statute, Title 38.' Such laws historically have excluded same-sex married couples
from spousal provisions and recognized marriage by place of residence at the time of the
marriage or when the right to benefits accrued.!” On August 29, 2013, a federal district

10 Id.,slip op. at 19. (Scalia, J., dissenting).

11 1.

12 See HRR. 2523, 113th Cong. (June 26, 2013); S. 1236, 113th Cong. (June 26, 2013).

13 U.S. Dept. of Defense, News Release, Statement from Secretary of Defense Leon E. Panetta on the
Extension of Benefits to Same-Sex Partners (Feb. 11, 2013), http://www.defense.gov/releases/release.
aspx Treleaseid=15809 (accessed Nov. 26, 2013).

14 Id.

15 Id.

16 38 U.S.C.§§ 101-905 (2013).

17 Id.at §§ 101(3), 101(31), 103(c).
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court ruled that the provisions of Title 38 were unconstitutional on Fifth Amendment
grounds, finding that the denial of veterans benefits for same-sex spouses is not rationally
related to a governmental purpose.'® This was the first ruling to declare that veterans ben-
efits should be provided to all veteran spouses, regardless of their gender. Furthermore, on
September 4, 2013, the Attorney General advised the Speaker of the House of the Presi-
dent’s instruction to the Executive Branch to cease enforcement of Title 38 provisions de-
nying same-sex couples spousal benefits."” The Attorney General stressed that continued
enforcement of the provisions would have a detrimental effect on veterans’ families; thus,
the Executive Branch would no longer enforce them.

Despite this achievement, no guarantee exists that all same-sex married couples
will receive equal access to U.S. Department of Veterans Affairs (VA) benefits. If VA
chooses to provide same-sex spousal benefits based upon place of celebration, Windsor
truly would have significant benefits for all same-sex married veterans and their fami-
lies. Under current law, a same-sex married retiree living in a non-recognition state has
restricted access to VA benefits but full access to DOD benefits. In December 2012, the
Court of Appeals for Veterans Claims placed a stay on a case involving a Navy veteran
married to a same-sex partner seeking dependency benefits until resolution of Windsor.*
To our knowledge, no further developments have occurred in that case. However, VA re-
cently authorized the first burial of a same-sex spouse of a veteran in a national cemetery.
Officials stated that this action was not to serve as precedent. Regardless, it was a giant
step in the right direction for marriage equality.”!

C. Immigration Rights

Surprisingly, developments in federal immigration law can be found in Florida,
which is a non-recognition state. Just a few days after Windsor, a Miami judge approved
a Bulgarian man and his American husband’s green card petition, making them the first
binational same-sex couple to receive such approval.*> Days later, the U.S. Department
of Homeland Security (DHS) announced promising changes to immigration policies. The
Department confirmed that federal immigration law recognizes marriages based upon the
law of the place of celebration.” Adopting this approach extends eligibility for benefits

18 See Cooper-Harris v. U.S., No. 2:12-00887 (C.D. Cal. filed Aug. 29, 2013).

19 See Attorney General’s letter to Speaker of the U.S. House of Representatives regarding the unconsti-
tutionality of 38 U.S.C. §§ 101(3), 101(31) (Sept. 4, 2013). http://www.justice.gov/iso/opa/resources/
557201394151530910116.pdf (accessed Jan. 29,2014).

20 See Cardonav. Shinseki, Vet. App. No. 11-3803 (Dec. 18, 2012), https://efiling.uscourts.cavc.gov/cmect/
servlet/TransportRoom?servlet=ShowDoc/01202260593 (accessed Jan. 29,2014).

21 U.S. Department of Veterans Affairs Secretary Eric Shinseki granted a waiver on February 14,2013, of
Department policy to allow the burial of a same-sex spouse: CBSNews.com, VA Grants Burial Rights
for Same-Sex Oregon Couple (Feb. 14, 2013), http://www.cbsnews.com/8301-201_162-57569539/va-
grants-burial-rights-for-same-sex-ore-couple (accessed Nov. 26,2013).

22 Steve Rothaus, Fort Lauderdale Gay Married Binational Couple First Recognized for Green Card,
Miami Herald Broward (June 30, 2013), http://www.miamiherald.com/2013/06/30/3478678/fort-lauder
dale-gay-married-binational .html (accessed Aug. 16, 2013).

23 U.S. Dept. of Homeland Sec., Implementation of the Supreme Court Ruling on the Defense of Marriage
Act, www.dhs.gov/topic/implementation-supreme-court-ruling-defense-marriage-act (accessed Aug. 16,
2013).
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and treats same-sex marriages the same as opposite-sex marriages.

DHS, in conjunction with U.S. Citizenship and Immigration Services (USCIS), is
leading the way. Updated policies grant new rights to same-sex spouses and same-sex fi-
ancés and fiancées. For example, a U.S. citizen or legal permanent resident can now apply
for a family-based immigrant visa on behalf of his or her same-sex spouse (Form I-130)
and a U.S. citizen can now file a fiancé/fiancée petition to allow a foreign national to enter
the United States for marriage (Form I-129F).?* In addition, cultural sensitivity training is
being provided to employees.

In addition to processing new applications and petitions, USCIS is currently reopen-
ing 1-130 petitions previously denied due to DOMA’s section 3. On February 23, 2011,
following President Obama’s disapproval of DOMA, DHS started preparing for a DOMA
repeal by tracking such denials. USCIS is now reopening for processing the denied 1-130
petitions without regard to DOMA’s section 3 and is not requiring applicants to submit
new applications. For denials issued prior to February 23,2011, applicants were required
to notify USCIS by March 31, 2014, to reopen their I-130 petitions.”

D. Benefits for Same-Sex Spouses and Children of Federal Employees

The U.S. Office of Personnel Management (OPM) promptly listed its expansion of
benefits to same-sex married federal employees on its website on July 3,2013. OPM an-
nounced that coverage is available without regard to residency and provided a sixty-day
window for changes in enrollment. OPM now provides employees’ same-sex spouses
with the following benefits: health insurance, life insurance, long-term care insurance, re-
tirement, and flexible spending accounts. Their children and stepchildren also are eligible
for certain OPM employee benefits.”

E. Social Security Benefits

The U.S. Social Security Administration (SSA) provided its personnel with “Wind-
sor Instructions” to recognize same-sex marriages in claims filed on or after June 26,
2013, or any claims pending final determination on June 26, 2013.*” While SSA encour-
ages same-sex married couples to apply for benefits,”® it does not guarantee that all ap-
plicants will receive benefits.

SSA has traditionally defined “spouse” and “widow(er)” according to the law of
the domicile of the insured worker when filing for benefits (spouse) and the domicile of

24 U.S. Citizenship & Immig. Servs., Same-Sex Marriages (last reviewed/updated Sept. 26, 2013), http://
www.uscis.gov/family/same-sex-marriages (accessed Jan. 5,2014).

25 1Id.

26 U.S. Off. of Personnel Mgt., Benefits Administration Letter (July 17,2013), http://www.opm.gov/retire
ment-services/publications-forms/benefits-administration-letters/2013/13-203.pdf (accessed Aug. 16,
2013).

27 Soc. Sec., Program Operations Manual System (POMS), GN 00210.001 Windsor Same-Sex Marriage
Claims—Introduction (effective dates Sept. 6, 2013—present), https://secure.ssa.gov/apps10/poms.nsf/
Inx/0200210001 (accessed Dec. 23, 2013).

28 Soc. Sec., Statement of Carolyn W. Colvin, Acting Commissioner of Social Security, on Payments to
Same-Sex Couples (Aug.9,2013), http://www.socialsecurity.gov/pressoffice/pr/doma-statement-pr.html
(accessed Aug. 16, 2013).
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the insured worker at time of death (widow[er]).”” Adhering to its traditional definition of
spouse, SSA allows payment of retirement claims to same-sex couples married in a state
that allows same-sex marriage and domiciled in a state that recognizes same-sex marriage
at the time of application or when the claim is pending final determination.*® Thus, same-
sex spouses living in non-recognition states are not currently eligible for SSA spousal
benefits unless they maintain residency in a recognition state at the time of application
through the time a favorable determination is issued.

F. Labor and Employment Rights

The U.S. Department of Labor (DOL) also was among the many agencies review-
ing policies regarding same-sex spouses. Due to DOMA, the Family and Medical Leave
Act (FMLA) did not permit workers to take leave to care for a sick same-sex spouse,’’
although same-sex parents were permitted to take leave to care for a new child.*? Follow-
ing consultation with federal agencies, DOL issued a technical release providing clarity to
“employee benefit plans, plan sponsors, plan fiduciaries, and plan participant and benefi-
ciaries” on the meaning of “spouse” and “marriage” pursuant to the Employee Retirement
Income Security Act (ERISA). DOL determined that the term “spouse” is defined as any
individual who is validly married according to the laws of the place of celebration.*

G. Campaign Election Contributions

Prior to Windsor, the Federal Election Commission (FEC) concluded that DOMA’s
section 3 prohibited the application of spousal campaign contribution regulations to
same-sex married couples.* Recently, the FEC revisited two advisory opinions concern-
ing this issue. In Advisory Opinion 2013-07, the FEC reasoned that a Senate candidate’s
authorized campaign committee may apply FEC regulations to joint contributions made
by legally married same-sex couples.*> Now contribution limitations will apply separately
to contributions made by each legally married same-sex spouse. This ruling extends the
Commission’s governance over all legally married spouses, regardless of the couple’s

29  Soc. Sec., Social Security Handbook § 306.1: What Is the Definition of Spouse for Social Security Pur-
poses? (last revised Sept. 1, 2009), http://www.socialsecurity.gov/OP_Home/handbook/handbook.03/
handbook-0306.html (accessed Dec. 23, 2013).

30 Soc. Sec., Program Operations Manual System (POMS), GN 00210.100 Same-Sex Marriage — Ben-
efits for Aged Spouses (effective dates Dec. 31, 2013—present), https://secure.ssa.gov/poms.nsf/
Inx/0200210100 (accessed Jan. 5,2014).

31 29U.S.C.§2611(13) (2013).

32 Id.at§2611(7).

33 See U.S. Dept. of Labor, Employee Benefits Sec. Administration, Technical Release No. 2013-04: Guid-
ance to Employee Benefit Plans on the Definition of “Spouse” and “Marriage” under ERISA and the
Supreme Court’s Decision in United States v. Windsor (Sept. 18, 2013), http://www.dol.gov/ebsa/news
room/tr13-04.html (accessed Nov. 26,2013).

34 Fed. Election Commn., FEC Record: Advisory Opinions, AO 2013-02 — DOMA Limits Application of
Spouse Contribution Rules (Apr. 25, 2013), http://www.fec.gov/pages/fecrecord/2013/june/a02013-02.
shtml (accessed Nov. 26, 2013).

35 Fed. Election Commn., FEC Record: Advisory Opinions, AO 2013-07 — Same-Sex Spouses Receive
Equal Treatment (July 25, 2013), http://www.fec.gov/pages/fecrecord/2013/september/a02013-07.shtml
(accessed Nov. 26, 2013).
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same-sex or opposite-sex nature. The FEC’s holding in Advisory Opinion 2013-06 cre-
ated more post-Windsor policy changes. Now a Senate candidate legally married to a
same-sex partner may use jointly held assets to make unlimited expenditures and contri-
butions to his or her authorized campaign committee.*®

H. Medicare Benefits

On August 29, 2013, the Centers for Medicare & Medicaid Services (CMS) in-
formed the public of new policies regarding skilled nursing facility (SNF) benefits for
Medicare Advantage enrollees.’” Medicare Advantage organizations are now required to
extend spousal coverage in an SNF to legally married same-sex couples. Previously under
DOMA, same-sex spouses with Medicare Advantage had to choose between receiving
coverage in a nursing home away from his or her same-sex spouse or disenrolling from
Medicare Advantage and paying more money to be in the same nursing home as his or
her same-sex spouse. CMS clarified that the term “spouse” as defined by the federal law
governing Medicare Advantage enrollees living in SNFs now includes same-sex spouses
who were legally married in a recognition state or jurisdiction, without regard to the laws
of their current domicile.* This is the first guidance issued by the U.S. Department of
Health and Human Services (HHS) in response to the Windsor decision.

1. Medicaid Benefits

HHS has yet to revise the federal Medicaid manual’s definition of “spouse” to make
spousal impoverishment protections available to same-sex married couples filing Medic-
aid applications. On June 10, 2011, two years before the Supreme Court’s ruling, Cindy
Mann, Director of the Center for Medicaid and CHIP Services (CMCS) within CMS,
issued a memorandum to all state Medicaid directors titled “Same Sex Partners and Med-
icaid Liens, Transfer of Assets, and Estate Recovery.”*® The states were offered the option
of applying spousal impoverishment policies to domestic partners and same-sex spouses.
As of the date of the Windsor decision, only the State of Washington elected to implement
this option by incorporating it into the State Medicaid manual’s undue hardship provision.

Following the Windsor decision, on July 1, 2013, the author wrote to legal counsel
for the Florida Department of Children and Families (DCF) to request that the State of

36 Fed. Election Commn., FEC Record: Advisory Opinions, AO 2013-06 — Provisions Apply Equally to
Same-Sex Spouses (July 25, 2013), http://www.fec.gov/pages/fecrecord/2013/september/a02013-06.
shtml (accessed Nov. 26, 2013).

37 Memo. from Danielle R. Moon, Dir., U.S. Dept. of Health & Human Servs., Ctrs. for Medicare &
Medicaid Servs., Ctr. for Medicare, Medicare Drug & Health Plan Contract Administration Group, to
All Medicare Advantage Organizations, Impact of United States v. Windsor on Skilled Nursing Facility
Benefits for Medicare Advantage Enrollees (Aug. 29, 2013), http://hr.cch.com/hld/SNF-Benefits-after-
USvWindsorDOMA-decison8-29-13.pdf (accessed Oct. 10, 2013).

38 42 U.S.C. § 1852(1)(4)(A)(iii) (2013).

39 Memo. from Cindy Mann, Dir., U.S. Dept. of Health & Human Servs., Ctrs. for Medicaid & Medicaid
Servs., Ctr. for Medicare, Medicare Drug & Health Plan Contract Administration Group, to all state
Medicaid directors, Same Sex Partners and Medicaid Liens, Transfer of Assets, and Estate Recovery
(June 10, 2011), http://downloads.cms.gov/cmsgov/archived-downloads/SMDL/downloads/SMD11-
006.pdf (accessed Feb. 5,2014).
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Florida make spousal impoverishment policies available to same-sex married couples
based on the Windsor decision. This position was supported by the fact that the State
receives federal funding for its Medicaid program.® In its reply, legal counsel for DCF
disagreed with this author’s interpretation of Windsor and declined the request.*!

On September 17, 2013, this author wrote to CMCS Director Cindy Mann request-
ing that CMS revise the federal Medicaid manual to comply with the Windsor decision.
The current NAELA President wrote to CMS supporting this request. A response from
CMS was not received. However, on September 27, 2013, Ms. Mann issued a guidance
letter to all state Medicaid directors advising them on the implications of Windsor on
Medicaid and the Children’s Health Insurance Program (CHIP).*> While the letter states
that treating same-sex married couples as spouses for modified adjusted gross income
(MAGI) purposes would create consistency among federal programs, the guidance does
not address treating same-sex married couples and opposite-sex married couples equally
in all areas of Medicaid. Ms. Mann states, “Under this approach [with respect to Medicaid
and CHIP], a state is permitted and encouraged, but not required, to recognize same-sex
couples who are legally married under the law of the jurisdiction in which the marriage
was celebrated as spouses for purposes of Medicaid and CHIP.”

The result is that CMS is permitting states to apply their own choice-of-law rules
to determine which law governs whether a couple is legally married. For Medicaid pro-
grams in which eligibility is based upon Supplemental Security Income (SSI) methodol-
ogy (MAGI exempt), CMS will postpone issuing guidance until SSA issues its marriage
recognition policy. Unfortunately, for same-sex married clients facing long-term care in a
209(b)* state, no federal spousal impoverishment protections exist as of 2013.

J. Federal Tax Benefits

Although Mrs. Windsor may eventually receive an IRS refund check, this outcome
does not hold true for all same-sex married couples. Initially following the Windsor deci-
sion, the IRS issued a public statement to taxpayers informing them that it was reviewing
the decision and that guidance would be forthcoming.** Several days later, the IRS an-

40 Ltr. from Stephanie L. Schneider to Herschel Minnis, Leg. Counsel, Fla. Dept. of Children & Fams.,
Making Florida Spousal Impoverishment Policies Available to Same-Sex Married Couples Based on
Windsor (July 1, 2013), http://www fl-elderlaw.com/pdf/SLSlettertoDCF-DOMAO070113.pdf (accessed
Dec. 23,2013).

41 Ltr. from Herschel C. Minnis, Asst. Gen. Counsel, Fla. Dept. of Children & Fams., to Stephanie L.
Schneider, United States v. Windsor, Same-Sex Married Couples Residing in Florida, and Florida Med-
icaid (July 30, 2013), http:/fl-elderlaw.com/pdf/DCFlettertoSLS-DOMAO073013.pdf (accessed Dec. 23,
2013).

42 Ltr. from Cindy Mann, Dir., Dept. of Health & Human Servs., Ctrs. for Medicare & Medicaid Servs.,
Ctr. for Medicaid & CHIP Servs., to St. Health Offs. & St. Medicaid Dirs., Re: United States v. Windsor
(Sept. 27, 2013), http://www.medicaid.gov/Federal-Policy-Guidance/Downloads/SHO-13-006.pdf (ac-
cessed Nov. 26, 2013).

43 These states’ eligibility requirements for aged, blind, and disabled individuals generally is based on
Supplemental Security Income (SSI) eligibility rules; however, the states may apply one or more eligibil-
ity rules that are more restrictive than those applied by the Social Security Administration in determining
eligibility for SSI.

44 IRS, IRS Statement on the Supreme Court Decision on the Defense of Marriage Act (page last reviewed
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nounced “Tax Tips for Newlyweds,” addressed to couples undergoing a change in marital
status.*> Now that same-sex marriages are recognized by federal law, this guidance ex-
tends to couples in such marriages. The tip informed married couples to compare the costs
and benefits of filing jointly with those of filing separately and itemizing deductions with
taking the standard deduction. Although the tip was a helpful tool, the IRS did not, at that
time, announce clear policy changes regarding same-sex spouses.

Federal tax and survivor benefits for married couples include the following: the
ability to file federal tax returns jointly, an unlimited marital estate tax deduction, a gift
tax deduction, estate tax portability, gift splitting, and the ability to inherit a spouse’s re-
tirement account. The extent of same-sex spouses’ access to such benefits was unknown
for nearly two months following Windsor. The primary issue left to be determined was
whether the IRS would recognize same-sex marriages by place of celebration or by place
of residence. Serious concern also involved whether and how the IRS would apply Wind-
sor retroactively to legally married same-sex couples who had previously filed tax returns
as single individuals.

Finally, on August 29, 2013, the U.S. Department of the Treasury and the IRS pro-
vided long-awaited guidance by ruling that legal same-sex marriages will be recognized
for federal tax purposes, regardless of place of residence.* All same-sex marriages en-
tered into legally in any of the 50 states, a U.S. territory, or a foreign country will receive
equal treatment under federal tax law. The IRS highlighted the importance of adopting
a uniform policy on marriage recognition and warned of the adverse consequences that
could occur in its absence. For instance, if the IRS chose to recognize marriage based
upon place of residence, problems would be created when same-sex couples relocated to
states with different marriage recognition laws. The impact would extend to employers
operating in more than one state. Accordingly, the IRS chose to adopt as a general rule,
for federal tax law purposes, that a same-sex marriage will be recognized if it is valid in
the state into which it was entered, regardless of place of residence. The ruling, however,
only applies to same-sex marriages and does not extend to domestic partnerships or civil
unions recognized under state law. The IRS urges same-sex married couples to file their
2013 federal income tax returns using either married filing jointly or married filing sepa-
rately status. These couples also have the option of filing original or amended returns for
the previous tax years. The statute of limitations for filing refund claims is three years
after the return was filed or two years from the date the tax was paid. Thus, refund claims
can be filed for the years 2010, 2011, and 2012.%

or updated June 27, 2013), http://www.irs.gov/uac/Newsroom/IRS-Statement-on-the-Supreme-Court-
Decision-on-the-Defense-of-Marriage-Act (accessed Aug. 16,2013).

45 IRS Summertime Tax Tip 2013-01 (July 1, 2013). http://www.irs.gov/uac/Newsroom/Tax-Tips-for-
Newlyweds (accessed Feb. 5,2014).

46 IRS, Revenue Rul. 2013-17 (Aug. 29, 2013), http://www.irs.gov/pub/irs-drop/rr-13-17..pdf.

47 IRS, Treasury and IRS Announce That All Legal Same-Sex Marriages Will Be Recognized for Federal
Tax Purposes; Ruling Provides Certainty, Benefits and Protections under Federal Tax Law for Same-Sex
Married Couples (page last reviewed or updated Sept. 30,2013), http://www.irs.gov/uac/Newsroom/Trea
sury-and-IRS-Announce-That-All-Legal-Same-Sex-Marriages-Will-Be-Recognized-For-Federal-Tax-
Purposes;-Ruling-Provides-Certainty,-Benefits-and-Protections-Under-Federal-Tax-Law-for-Same-
Sex-Married-Couples (accessed Oct. 17, 2013).
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Following in the footsteps of the IRS, the New York estate tax laws were changed to
include estates of legally married same-sex spouses who died prior to July 24,2011. New
York now allows taxpayers to amend previously filed estate tax returns within a statute
of limitations.* The New York Department of Taxation and Finance issued a taxpayer
guidance memorandum on September 13, 2013, providing guidance to New York State
residents in same-sex marriages for filing their personal returns and estate tax returns.*

K. Recent Case Law Development

In his dissent, Justice Scalia predicted Windsor’s effect of encouraging future chal-
lenges to state marriage laws. This already proves to be correct. Consider a recent case
involving a same-sex couple from Ohio. Because Ohio does not allow or recognize same-
sex marriage, the two men traveled to Maryland to become legally married. Once they
were back in Ohio, the couple requested that a federal judge recognize their marriage.
One of the men was dying from Lou Gehrig’s disease and wanted his husband to benefit
from being legally recognized as his surviving spouse. The federal judge granted a tem-
porary order authorizing the Ohio registrant of death certificates to record the status of
“married” for the dying spouse. After the second plaintiff was added to the lawsuit, the
federal judge entered another temporary order granting the same relief. On December 23,
2013, the federal judge entered a permanent injunction requiring state officers, agents,
and employees to recognize same-sex marriages on Ohio death certificates.” We are also
beginning to see lawsuits challenging state bans on same-sex marriage.

On July 29, 2013, a federal district court judge in Pennsylvania ruled that a surviv-
ing same-sex spouse of a deceased employee was entitled to survivor profit-sharing plan
benefits governed by ERISA and the Internal Revenue Code.’! The judge held that, based
on Windsor, Ms. Tobits qualified as the surviving spouse under ERISA. It is interesting
to note that this case concerned an attorney working for a Pennsylvania law firm who did
not complete the beneficiary designation on the pension plan, nor did her spouse sign the
waiver to permit the employee-spouse to designate someone else as the beneficiary. This
case serves as a reminder that, while we counsel our clients about the importance of plan-
ning, we must set an example by ensuring that we prepare our own estate and retirement
plans so that we do not become “the shoemaker’s children who are the last to wear shoes.”

Windsor was a step in the right direction toward marriage equality. However, DOMA
lives on for same-sex married couples living in non-recognition states. As Justice Scalia
claimed in his dissent, until there is a uniform same-sex marriage recognition policy,
“Some will rejoice in today’s decision, and some will despair at it ... .”>*

48 N.Y. St. Dept. of Taxn. & Fin., Estate Tax Information for Estates of Individuals Married to a Same-Sex
Spouse (updated Sept. 13, 2013), http://www.tax.ny.gov/pit/estate_mea.htm (accessed Nov. 26, 2013).

49 N.Y. St. Dept. of Taxn. & Fin., New York Estate Tax Information for Estates of Individuals Married to
Same-Sex Spouses (July 18, 2013), http://www.tax.ny.gov/pdf/memos/estate_&_gift/m13_9m.pdf (ac-
cessed Nov. 26, 2013).

50 Obergefell v. Kasich, No. 1:13-cv-501 (S.D. Ohio Dec. 23, 2013), http://docs.justia.com/cases/federal/
district-courts/ohio/ohsdce/1:2013cv00501/164617/66 (accessed Dec. 30, 2013).

51 O’Connor v. Tobits, Civ. Action No. 11-0045 (E.D. Pa. July 29, 2013).

52 Windsor, slip op. at 26 (Scalia, J., dissenting).
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III. How THE WinDsor DEcisioN WILL AFFECT THE ELDER LAaw PRACTICE

Legally married same-sex couples will now begin to enjoy the same legal rights as
opposite-sex married couples and assume the attendant responsibilities. Elder Law attor-
neys can expand their practices and continue to develop new skills by becoming qualified
to counsel lesbian, gay, bisexual, transgender, and questioning (LGBTQ) clients. We have
the opportunity to counsel LGBTQ clients about retirement planning and related Social
Security issues. Two important messages we can deliver to our LGBTQ clients concern
being an informed consumer. The first piece of advice is that with new rights come re-
sponsibilities. Some federal (and state) laws may result in less favorable financial conse-
quences if the couple is legally married than if the couple remains unmarried (such as in a
civil union or a domestic partnership agreement or registration). We should explore these
issues with our clients, and their other advisors, to ensure that they enter into a marriage
informed. The second piece of advice is that couples who want to enter into a legally rec-
ognized marriage should be aware of both the marital as well as the dissolution residency
requirements of the recognition states before selecting a state of celebration. A failure to
prudently select the state of celebration could have a long-term effect if the marriage is
not successful and the parties seek to divorce. (See Charts 1 and 2.)
Great opportunity exists for Elder Law attorneys to collaborate with attorneys in
other areas of specialization, as well as with non-attorney professionals, when counseling
clients. Elder Law attorneys have taken a holistic approach of working in collaboration
with other professionals, such as accountants and financial advisors, when creating a plan
for a client. This continues to hold true when counseling LGBTQ clients.
This author predicts that the practices of Elder Law, Estate Tax, and Family Law
will experience tremendous growth in the next few years. By working together, Elder
Law, Estate Tax, and Family Law attorneys can advise LGBTQ families on the following:
* How adoption by the non-biological parent, or adoption by the other spouse, benefits
the child in terms of inheritance rights and Social Security —dependent and/or disabled
adult child benefits;

* Estate planning in the context of a pre-nuptial agreement or post-nuptial agreement and
advising the client of elective share rights, homestead rights, and related issues;

¢ Rights under ERISA concerning inheritance of a deceased spouse’s retirement plan;
and

* The importance of designating a pre-need guardian in writing in the event that an adult
child from a former marriage takes action to contest the legal authority of the current
same-sex spouse to make decisions for the adult child’s incapacitated parent.

The coming years will be an exciting time to be an Elder Law attorney. We have
the opportunity to inform, educate, and advocate on behalf of LGBTQ couples and their
families as they get older. It is an opportunity for Elder Law practitioners to continue their
own professional growth and thereby do well by doing good.

53 Windsor, slip op. at 50.
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Figure 2 — Chart for Counseling LGBTQ Clients on Selecting a State to Marry Based on Divorce

Requirements

State

Specific Statute?

Divorce Requirements

California

Yes for SSC
See Cal. Fam. Code § 2320(b)

California requires that at least one spouse be a resident of the state for at least six
months prior to filing for divorce.

Non-resident married same-sex spouses may divorce in California if they married
in the state and neither spouse now lives in a state that will dissolve their marriage.

Connecticut

Yes for SSC
See Conn. Gen. Stat. § 46b-44

Same-sex spouses can divorce in Connecticut if they meet one of following
conditions:

1) At least one spouse has been a resident of the state for at least 12 months prior
to filing for divorce;

2) At least one spouse lived in the state at the time of the marriage and returned to
the state with the intention of permanently remaining before the filing for divorce;
or

3) The cause for the divorce arose after either spouse moved to the state.

Thus, same-sex spouses who visited Connecticut for the purpose of becoming
married will not be able to obtain a divorce in Connecticut courts without showing
residency.

Delaware

Yes for SSC
See Del. Code Tit. 13, § § 216
and 1504

Delaware requires that at least one spouse be a resident of the state for at least six
months prior to filing for divorce.

Non-residents who married in Delaware can obtain a divorce in the state if both
spouses live in a state where the courts refuse to dissolve their marriage.

*These laws apply to both same-sex marriages and civil unions.

District of
Columbia

Yes for SSC
See D.C. Code §16-902(b)

Same-sex married couples may file for divorce in D.C. if at least one same-sex
spouse lives in D.C. and has lived in D.C. for at least six months prior to filing for
divorce or the same-sex spouses were married in D.C. but neither one lives in a
state allowing same-sex divorce.

Hawaii

Yes for SSC
See Haw. Rev. Stat. § 580-1

Hawaii has jurisdiction if either spouse has been domiciled or has been physically
present in the State for a continuous period of six months prior to the application.
If neither spouse meets the domicile or physical presence requirement, they may
divorce in Hawaii if the marriage was solemnized pursuant to Chapter 572 and
both spouses are domiciled in a jurisdiction that does not recognize their marriage.

Illinois

No for SSC
See 750 I11. Comp. Stat. § 5/401

Illinois has jurisdiction if at the time the divorce action commences either spouse is
a state resident or in the armed forces and stationed in the state and the residence is
maintained for 90 days following the commencement of the action.

Note: The bill legalizing same-sex marriage passed on November 5, 2013, states
that Illinois retains jurisdiction over same-sex couples who enter into a marriage

in the state, even if both spouses no longer reside there. The grounds for same-sex
divorce have not been set forth in the Act.

Towa

No for SSC
See Towa Code §598.5

In order for a married couple to obtain a divorce in Iowa, at least one spouse has to
be a resident of the state for at least one year, and must allege a good faith purpose
for residency and not for the sole purpose of obtaining a divorce.

Maine

No for SSC
See 19 MR.S. §901-1

To file for divorce in Maine, one of the following requirements must be met:

1) The plaintiff is a Maine resident for at least six months prior to filing;

2) The plaintiff is a Maine resident and the couple was married in Maine;

3) The plaintiff is a Maine resident at the time of filing and the couple lived in the
state when the cause of the divorce occurred; or

4) The defendant is a Maine resident at the time of filing.

Maryland

No for SSC
See MD. § 7-101 Fam. Law

If the grounds for divorce occur outside the state one party must have resided
in the state for at least one year before the application is filed. Corroboration of
testimony is also required.
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Divorce Requirements

Massachusetts | No for SSC Massachusetts will allow a married couple to divorce if the following requirements
See Mass. Gen.Laws, ch. 208, are met:

§5 1) If the cause of the divorce occurred within Massachusetts, the plaintiff must be
aresident in the state at the time of filing or if the cause of the divorce occurred
outside of Massachusetts, the plaintiff must have been a resident of the state for at
least one year prior to filing; and
2) The plaintiff cannot move to Massachusetts for the sole purpose of obtaining a
divorce.

Minnesota No for SSC Effective August 1,2013 SSC marriage is legal. Minn. Stat. § 518.06 still uses the
See Minn. Stat. §517.01 terms “husband” and “wife.” § 518.07 requires one of the parties to have been a
amended by ch.74 section 2 resident for 180 days or served in the armed forces stationed in that state.

New No for SSC The court will have jurisdiction over the parties if:

Hampshire See N.H. Rev. Stat. § 458:5 1) Both parties are domiciled in the state; or,

2) The plaintiff is domiciled and the defendant is served with process; or,
3) The plaintiff is domiciled in the state for 1 year prior to the time the action is
commenced.

New Jersey No for SSC The court has jurisdiction when either party is a resident.

See Title 2A Subtitle 6, Chapter
34-8

Note: On February 6, 2009 a Superior Court Judge granted a petition for
dissolution of marriage between a same-sex lesbian couple legally married in
Canada. The petitioner resided in Trenton, New Jersey.

New Mexico

No for SSC
See N.M. Stat. § 40-4

The divorce statute uses gender-neutral language. Either party must reside in New
Mexico for at least six months prior to filing for divorce, and have a domicile in
the state.

New York No for SSC The divorce statute still employs the terms “husband” and “wife.” An action for
See Ch. 14, Art. 13§ 230 divorce maybe filed if:
1) Parties were married in the state and one party has been a resident for one year
prior; or
2) Parties have resided in the state as husband and wife and either party has been a
resident for one year prior; or,
3) Cause occurred in the state and either party has been a resident for one year
prior; or,
4) Cause occurred in the state and both parties are residents; or
5) Either party has been a resident for two prior continuous years.
Rhode Island | No for SSC 1) Plaintiff must be a domiciled inhabitant and resided there one year prior; or
See R.I. Gen. Laws. § 15-5-12 2) If the defendant meets these requirements and is served with process then the
plaintiff satisfies the requirements as well.
Utah No for SSC Either party must be an actual and bona fide resident of the state and of the county
See Utah Code §30-3-1 where the divorce action is brought.
Vermont No for SSC Vermont requires that for non-residents (which would include same-sex couples)

See 15 V.S.A. §592

they must prove:

1) They married in Vermont;

2) Neither party’s state of legal residence recognizes the couple’s Vermont
marriage for purposes of divorce;

3) There are no minor children born or adopted;

4) They file a stipulation with a complaint resolving all issues.
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